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: By providing an interpretation of Nozick’s justification
of the state in Anarchy, State, and Utopia, this paper identifies and
illustrates a form of justification that is distinct from traditional hy-
pothetical, teleological and historical justifications.

 Nozick’s justification of the state
In part  of Anarchy, State, and Utopia (ASU), Nozick attempts to refute the indi-
vidualist anarchist and answer what he considers to be the fundamental question
of political philosophy, namely whether there should be any state at all. In partic-
ular, he tries to justify the state by means of a hypothetical invisible-hand account,
specifying a complicated process by means of which a minimal state could come
into existence without violating any rights.

Nozick’s account begins with individuals in the state of nature who enforce
their own rights. is self-enforcement brings with it various inconveniences,
leading to the formation of mutual-protection associations that evolve over time
into professional protection agencies. Due to the network externalities charac-
terising the market for the provision of protective services, a dominant protective
agency establishes itself. is agency prohibits independents, i.e. people who are
not clients of the agency, from enforcing their own rights, on the basis that they
employ risky procedures that risk violating the rights of its clients. It thereby be-
comes an ultraminimal state that claims a monopoly on coercion within a certain
territory. In order to be justified in prohibiting independents from engaging in
risky self-enforcement, they must be compensated for the resulting disadvantage,
which can be done by providing them with protective services. In this way, the
rights of everyone within the territory will be protected and a minimal state will
have arisen in a legitimate manner.
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. A complete non sequitur
Nozick’s justification of the state is almost universally considered to be a failure.
Not only do various critics find faults in assessing particular steps of his argument,
for instance when it comes to Nozick’s claims about procedural rights, network
externalities as well as the compensation principle. In addition, it is generally held
that Nozick’s project is ill-conceived and that the very idea of trying to justify
a state by appealing to a hypothetical invisible-hand explanation is misguided.
As Simmons puts it, “given Nozick’s orientation toward historical (or ‘pedigree’)
evaluations of institutional arrangements, his justification of the state in terms of
a purely hypothetical account of a minimal state’s genesis might seem a complete
non sequitur” (Simmons: , p. ). e thought is that, even if all the
objections to the specific steps of his account could be overcome and the whole
argument were to go through, Nozick would still not have managed to establish
anything of significance.

To begin with, it is hard to see how a hypothetical account could perform the
requisite justificatory work. As Miller points out: “to say of a state that it could
have arisen by [voluntary and permissible] means is actually to say very little”
(Miller: , p. ). e fact that Nozick provides a hypothetical account is
particularly puzzling, given that he develops and defends an entitlement theory
of justice which is a distinctly historical theory (cf. Danley: , p. ). “e
fact that a thief ’s victims voluntarily could have presented him with gifts does
not entitle the thief to his ill-gotten gains” (ASU, pp. -). If, as Nozick
holds, the mere fact that someone could have voluntarily transferred property
does not generate an entitlement, given that what matters is whether the person
actually transferred the property, then how can legitimacy be conferred by the fact
that an institution could have arisen without rights violations having taken place?
Should it not equally be the case that what matters is whether the institutions
actually did arise without violating rights? If distributions are justified in terms
of the actual historical processes that generated them, then why is it not the case
that political institutions are justified in a similar manner in terms of the actual
historical processes that gave rise to them?

It might be suggested that all that is at issue is establishing the mere possibility
of a legitimate state, i.e. showing that the state is not intrinsically immoral, in
order to refute the individualist anarchist who claims that states are essentially
illegitimate (cf. ASU, p.  and p. ) and that hypothetical arguments do
suffice for establishing such a possibility claim. Whilst this conclusion can in fact
be achieved by means of a hypothetical account, this can be achieved in a much

‘Justification’ and ‘legitimacy’ will be used interchangeably. For Nozick these amount to the
state having the liberty right to use coercion to enforce rights, to punish wrongdoing, and to
prohibit risky private enforcement (cf. ASU, pp. - and pp. -).

Cf. Schmidtz: , Miller: , amongst many others. For a more optimistic assessment
cf. Gaus: .





less roundabout manner by pointing out the (rather remote) possibility of a state
arising as a result of unanimous consent. Accordingly, no appeal to complicated
invisible-hand explanations would be required.

Whilst Nozick’s invisible-hand justification shows that a state can legitimately
arise without unanimous consent, it is unclear as to why this should be of any
particular import (though cf. ASU, pp. -). Moreover, it is not even clear
how strong Nozick’s justification is, given that the justificatory force that derives
from invisible-hand processes is relatively dubious since there is no guarantee that
such processes give rise to improvements. (As Nozick acknowledges, an account
that would explain the state’s emergence in terms of a process of deterioration
would not justify the state, cf. ASU, p.  footnote.)

ough the actions involved in an invisible-hand process are individually ra-
tional, they can fail to be collectively rational. e possibility of this type of
collective action problem is particularly relevant given the path-dependency of
the process leading to the dominant protective agency that Nozick envisages.
“Clearly, it does not follow from the fact that people individually have reason to
choose to sign up with the largest agency in their geographic region that collec-
tively they have reason to applaud its emergence as a dominant agency” (Miller:
, p. ). By contrast, this type of collective irrationality is unlikely to be
found in the case of visible-hand explanations that require that everyone approve
of the collective outcome. Unlike in the case of invisible-hand explanations where
the individual transactions that are voluntarily and deliberately performed do not
make reference to the collective outcome that emerges from them, in the case of a
social contract the collective outcome is the very thing to which everyone agrees.

us, it is not clear why Nozick is providing an invisible-hand explanation.
What purpose does this kind of explanation serve that could not be achieved by
another kind of explanation, such as a consent-based account?

In short, why should one be in any way concerned about what could have
arisen by an invisible-hand process? Both the hypothetical nature of the explana-
tion as well as Nozick’s insistence on using an invisible-hand process seem to be,
at best, puzzling and, at worst, deeply misguided.

Moreover, it is not clear in what way a hypothetical account is meant to favour
the minimal state in particular. After all, one can set up a legitimate more-than-
minimal state by unanimous consent. Additionally, Nozick even provides an
invisible-hand explanation of the more-than-minimal state in chapter  of Anar-

Cf. “It is curious that Nozick gives no explicit attention to a Lockean contract as an alterna-
tive, more direct, route from the state of nature to a minimal state” (Miller: , p. ).

Simmons argues that there is a conflict between, on the one hand, the consensualist strain
of Nozick’s approach, which would seem to make room for justifications of both minimal and
non-minimal political arrangements, and, on the other, the minimalist strain that leads him to
consider only the minimal state as being justified (cf. Simmons: ). e interpretation put
forward in this paper shows how Nozick can assign a privileged position to the minimal state,
whilst recognising that non-minimal states can be legitimate under special conditions.





chy, State, and Utopia, which he describes as being based on a principle of demok-
tesis and which amounts to “ownership of the people, by the people and for the
people” (ASU, p. ). ough any state that would have arisen in such a man-
ner would be unappealing (at least to Nozick), it would not violate any rights and
would not be illegitimate. e problem is thus that it is possible both for mini-
mal as well as more-than-minimal states to arise in a legitimate manner via both
invisible-hand as well as visible-hand mechanisms, making it unclear in what way
the minimal state is meant to be privileged.

We are thus faced with three questions that put into doubt the very intelligi-
bility of Nozick’s project:

. How can a hypothetical account justify the state?

. Why does Nozick invoke an invisible-hand explanation?

. In what way is the argument meant to privilege the minimal state?

. Rectifying past injustices
Prima facie, there is a stark incongruity between Nozick’s attempt to justify the
state on the basis of a hypothetical account and his insistence that the justification
of property distributions is a historical matter. Nozick’s entitlement theory of
justice is concerned with how a distribution arose. In ideal circumstances, every
action conforms to the principles of justice in acquisition and the principles of
justice in transfer. e justice of a set of holdings will then derive from the actions
that brought it about, insofar as what makes a distribution just will be the fact that
it resulted from actions that conformed to these principles (rather than it being
just in virtue of instantiating some specified pattern). In this way, the entitlement
theory is a distinctly historical theory and it would seem that hypothetical facts are
of no relevance to questions of distributive justice – all that matters is the actual
facts about how the distribution came about. “Justice in holdings is historical; it
depends upon what actually has happened” (ASU, p. ).

Yet, the situation is drastically different in the context of non-ideal circum-
stances, where there is only partial compliance with the principles of justice.
While acquisition principles specify how just holdings can arise in the first place,
and while transfer principles specify how justly held holdings can be transmitted
in a way that preserves justice, neither of these sets of principles tells us what is
to be done when injustices arise and when holdings no longer conform to these
principles. In such a situation, looking at the past is no longer sufficient. Once
there is deviation from what is dictated by these principles of justice, the princi-
ples of rectification come into effect and specify what needs to be done in order
for the injustice that has occurred to be rectified.

e contrast between ideal v. non-ideal circumstances is to be understood in terms of full v.
partial compliance with the relevant principles of justice.





Historical principles thus turn out to be only part of the full story. e en-
titlement theory switches in non-ideal circumstances from being a purely his-
torical theory to a (partly) counterfactual theory. In addition to actual historical
facts, one also has to appeal to counterfactual facts. “e principle of rectification
presumably will make use of its best estimate of subjunctive information about
what would have occurred (or a probability distribution over what might have oc-
curred, using the expected value) if the injustice had not taken place” (ASU, pp.
-). Justice is then no longer a matter solely of what did happen but also
of what would have happened, in particular a matter of what would have hap-
pened had the principles of justice in acquisition and transfer not been violated.
e fact that distributions are justified not only in terms of what did happen,
but also in terms of what would have happened, implies that hypothetical facts,
in particular counterfactual facts, play a crucial role in the theory of justice in
contexts in which injustices were committed.

Whereas a distribution is justified in ideal circumstances if it actually arose
through a process in which no property rights were violated, it is justified in non-
ideal circumstances if it would have arisen had circumstances been ideal. It is
accordingly possible for a distribution that has arisen through a process involv-
ing unjust steps to nonetheless coincide with what would have resulted had no
property rights been violated and to be justified in virtue of coinciding with this
counterfactual distribution. at is, if the actual distribution coincides with the
counterfactual distribution that would have been brought about in the absence of
injustice, then, despite the fact that unjust steps led to the actual distribution, this
distribution will be just on the basis that these injustices will have been rectified.

. Counterfactual histories
A historical theory of legitimacy that specifies which processes give rise to just
political institutions will have to incorporate principles that are analogous to the
principles of rectification. Such principles will specify what is to be done in non-
ideal situations in which the historical principles have been violated and in which
illegitimate institutions are in existence, telling us how to modify institutional
structures to rectify past injustices. ese principles will appeal to counterfac-
tual facts about what institutional structures would have resulted if no rights had

We will work with the simplifying assumption that there is a unique closest world in which
the antecedent is satisfied (or that all closest worlds agree in the relevant respects), so that we
always end up with would- rather than might-counterfactuals.

e precise specification of the relevant counterfactual is a highly complicated matter. Iden-
tifying the correct rectification counterfactual is beyond the scope of this paper. e principle
given in the main text is a rough first-pass approximation that is problematic in a number of re-
spects but that will do for illustrative purposes (some of the relevant complications are discussed
in section .).





been violated on the part of these institutions. In the same way that counter-
factual considerations become relevant in justifying distributions of holdings in
non-ideal circumstances, they also become relevant in justifying political insti-
tutions in such circumstances. at is, in the same way that the principles of
rectification require us to ask: ‘If no rights had been violated, what distribution
of holdings would have resulted?’, we can ask: ‘If no rights had been violated,
what institutional structures would have resulted?’.

ere is thus a general issue of how rectification is to take place in non-ideal
circumstances that is equally applicable to property distributions as to political in-
stitutions. is issue is addressed by principles of rectification that are concerned
with what needs to be done to right past wrongs. According to Nozick, these
principles have an important counterfactual element, in that they require one to
bring about that situation (conforming to the relevant principles of justification)
that would have resulted had those wrongs not occurred, i.e. the situation that
would have resulted under ideal conditions. It is by determining what these
counterfactual situations are like that potential explanations (i.e. explanations
that do not fit the actual situation but would be correct explanations if things
were different), in particular process-defective explanations that invoke processes
that do not actually obtain but that would have obtained under suitable condi-
tions, can justify their explananda and play a normative role (contra Wolff: ,
p.  and p.  endnote ).

Once this parallelism is recognised, Nozick’s justification of the state can be
understood as a rectificationist justification of the minimal state. He is trying
to provide a hypothetical account that explains what would have happened had
there not been any rights violations. Part  of Anarchy, State, and Utopia con-
stitutes a sketch of the relevant counterfactual history. e resulting political
institutions are such that bringing them into existence would rectify the past in-
justices at the institutional level. In the same way that bringing about a set of

e legitimising conditions for institutional structures require only that no rights be violated
by the institutions in question – rights violations on the part of individuals do not form part of
these conditions. (After all, it is the rights-violating behaviour of individuals that gives rise to
the inconveniences of the state of nature, initiating the process that leads to the emergence of
protective agencies.)

Nelson has claimed that there is a disanalogy between parts  and  of Anarchy, State, and
Utopia since the “arguments in pt.  of ASU depend on insisting that explanations (justifica-
tions) of distributions of resources not be process defective” (Nelson: , p.  footnote ).
However, we can see that, far from being disanalogous, the structure of justification is the same in
each case. In non-ideal circumstances it is process defective, i.e. counterfactual, whereas in ideal
circumstances it is non-defective, i.e. historical.

As noted above, this is a simplistic first-pass approximation. A satisfactory theory of rectifi-
cation will have to appeal to a much more complicated counterfactual.

e transition involved in bringing actual institutions into conformity with those institutions
to be found in the relevant counterfactual scenario is not allowed to violate side-constraints and
might, moreover, have to satisfy certain procedural requirements.

It is important to note that the sense in which a minimal state rectifies past injustices is re-





holdings that coincides with what would have resulted had there not been any
rights violations ensures that a just distribution obtains, bringing about a set of
political institutions that coincides with what would have resulted had there not
been any rights violations ensures that just political institutions are in place. at
is, a set of institutions can be justified if it would have arisen had no rights been
violated, thereby making it possible for a state that results from an unjust process
to be legitimate on the basis that it coincides with what would have resulted had
no rights violations been perpetrated on the part of the state.

It is precisely such a coincidence of institutional structures under ideal and
non-ideal circumstances that constitutes the essence of Nozick’s process-defective
justification of the minimal state (cf. ASU, pp. -). e process described in
part  of Anarchy, State, and Utopia is a process that explains and justifies the
existence of a minimal state but that is defective in that this process is not actual.
Yet, it is a process that could have brought about such a state and, more impor-
tantly, would have brought it about had the morally impermissible processes that
actually occurred (or would have occurred in nearby possible worlds) not taken
place. In this way, we can understand Nozick’s claim that “[a] theory of a state of
nature that begins with fundamental general descriptions of morally permissible
and impermissible actions, and of deeply based reasons why some persons in any
society would violate these moral constraints, and goes on to describe how a state
would arise from that state of nature will serve our explanatory purposes, even if
no actual state ever arose that way” (ASU, p. ). For a state to be justified, it is not
necessary that it did arise by the process that Nozick describes, since it is sufficient
that it corresponds to what would have resulted under such ideal circumstances.

Accordingly, we can see why Nozick’s justification of the state has to take the
form of a hypothetical explanation. is is because the injustices that characterise
the actual histories of political institutions make it necessary to consider coun-
terfactual histories in which no injustices are committed, if one is to determine
what needs to be done to arrive at a just set of political institutions that rectifies
the past injustices. In other words, actual injustices perpetrated by states make
it impossible to justify such states on the basis of historical justifications, thereby
requiring a shift to counterfactual justifications.

Only counterfactual justifications can determine how the past injustices are
to be rectified and hence determine what type of political institutions are justified
and will have to be put in place. Given that actual circumstances are non-ideal, in-
stitutional structures need to be justified by showing that they correspond to what
would have happened had circumstances been ideal. is means that, although

stricted to the institutional context, i.e. it is concerned with the claims individuals have to (not)
be governed by certain (types of ) institutional structures. at is, the establishment of a minimal
state ensures that injustices will have been rectified as far as institutional structures are concerned.
e rectification of injustices as they affect the well-being of individuals and their holdings is an-
other matter that cannot be addressed by simply putting into place certain institutional structures.
(Relatedly, the notion of ‘ideal circumstances’ is restricted to the institutional setting.)





no actually existing state can be justified in terms of its actual history, minimal
states can be justified in terms of their counterfactual history, since, though such
states did not actually arise in the right way, they would have arisen in the right
way had circumstances been ideal.

. Invisible-hand explanations
Moreover, we can see why Nozick’s justification has to take the form of an invisible-
hand account. is is because the evaluation of the counterfactual requires one to
assess not just any situation in which no rights are violated, but the closest possible
situation in which there are no rights violations. e invisible-hand character of
the explanation precisely ensures that this closeness condition is satisfied. What
makes the particular hypothetical process that Nozick envisages relevant to what
institutional structures are justified in the actual world, despite the fact that the
process is defective in that it does not occur in the actual world, is its closeness
to the actual historical process. In particular, it is the closest process to the actual
process that does not involve violations of rights and as such determines which
institutional structures are justified, given that the actual as well as alternative
(closer) processes are ruled out on the basis that they involve rights violations.

e closeness of the counterfactual process that legitimises the minimal state
is due to the fact that it is an invisible-hand process. Such processes appeal to
filtering and equilibrium mechanisms to explain macro-level outcomes in terms
of micro-level events that do not make reference to the macro-level outcomes
(cf. Nozick: , p. ). e macro-level outcome will accordingly be an
emergent feature of the system. e way in which the emergence of macro-level
outcomes is explained by invisible-hand processes matters because the evaluation
of the counterfactual that determines how past injustices are to be rectified con-
sists in assessing the consequences of making various local adjustments that are
required by the no-rights-violation condition and that amount to eradicating the
particular injustices that are part of the actual process. e change from an illegit-
imate state in the actual world to a legitimate state in the selected counterfactual
world thus consists in a series of local changes that correspond to implementing
the counterfactual supposition that the relevant rights-violating actions that un-
dermined the legitimacy of the actual state (as well as those relating to illegitimate
states in closer counterfactual scenarios) had not taken place. We then evaluate
the consequences of these local adjustments, thereby determining what would
have happened under these idealised conditions. e macro-level outcome that
results from these adjustments represents the kind of state that is justified and
that needs to be brought into existence in order to rectify past injustices at the
institutional level.

If Nozick is correct that a minimal state will emerge from a broad range of
starting-points by a process that involves no rights being violated, then making
these small adjustments is very likely to take us to one of these counterfactual pro-





cesses. e macro-level outcome consisting of the existence of a minimal state will
result from the vast majority of close-by systems satisfying the no-rights-violation
condition. is is because the process that Nozick envisages is highly stable,
in that it does not rely on a particular starting-point, making the macro-level
outcome resilient under micro-level variations. Since a broad range of different
micro-level starting-points will all converge on the same macro-level outcome, it
is very likely that one will end up with the same result, namely a minimal state,
independently of which of the systems one should happen to be in. Accordingly,
the closest world in which no rights are violated will be a particular instance of
the type of process that Nozick describes, which means that the local alterations
amounting to a change from non-ideal to ideal circumstances will have as their
result the emergence of a minimal state.

By contrast, excepting special circumstances where a visible-hand process is
already underway and only fails to be completed because of a rights violation
(e.g. a situation where a state was about to be set up by unanimous consent but
where this attempt was illegitimately thwarted), such a series of local adjustments
will not lead to a visible-hand process, since this type of process requires a much
more radical change. is is because visible-hand processes only arrive at the
desired macro-level outcome from a small set of highly specific starting-points.
is reliance on specific starting-points implies that we are not at all likely to
end up at one of them by just making local adjustments that eradicate particular
impermissible actions that undermine the state’s legitimacy in the actual world.
Instead, what needs to be done to arrive at such a starting-point is to implement
a global change by positing a social contract. It is this lack of stability, as well as
the global and specific nature of the required starting-points, that makes visible-
hand processes more remote than the type of invisible-hand process envisaged by
Nozick.

Accordingly, the closest process to the actual process that leads to a legitimate
outcome will be an invisible-hand process rather than a visible-hand process. e
reason why Nozick does not appeal to a social contract is thus not that such a con-
tract would fail to justify the state. A state brought about by unanimous consent
would be perfectly justified. e problem is rather that such a scenario is too
remote and consequently not relevant for assessing the counterfactual as to what
institutions would have arisen had no rights violations taken place. Even though
visible-hand processes that bring about political institutions through unanimous
consent legitimate the resulting institutions, they are substantially more remote
from the actual world than invisible-hand processes. is ensures that it is the
latter rather than the former processes that determine how the counterfactual is
to be evaluated and thereby determine what is to be done to rectify past wrongs.

Moreover, not only do visible-hand processes require highly specific starting-
points that are far removed from the actual world if they are to yield justified in-
stitutions, the particular outcome of any such process will depend on the specific





nature of the starting-point. Unlike in the case of invisible-hand processes where
the same macro-level outcome results from a large range of different starting-
points, there is no convergence in the case of visible-hand processes. For instance,
in the case of consent theory, any institutional structure that people can consent
to can be the justified outcome of a visible-hand process, making the outcome
dependent on the specific starting-point. is fine-grained dependence on the
specific nature of the starting-point risks leading to underdetermination, which
would make it much more difficult to evaluate what institutions are justified.

. Privileging the minimal state
e proposed interpretation of Nozick’s justification as consisting in determin-
ing how past injustices at the institutional level are to be rectified thus explains
why the justification has to take the form of a hypothetical explanation that is
based on invisible-hand processes. In addition, it can explain in what way the
hypothetical invisible-hand account favours the minimal state. If Nozick is right
that a minimal state would have resulted if no rights violations (on the part of the
state) had taken place, then it is such a state that is to be brought about, no matter
whether a more-than-minimal state could have resulted in a legitimate manner
in some other context. Any explanation of legitimate more-than-minimal states
will be sufficiently remote to make it irrelevant.

In particular, such explanations will either rely on visible-hand processes that
do not explain the emergence of the state in terms of local non-political phenom-
ena and thus will not be fundamental explanations but will require bringing in
political notions to explain the emergence of the political realm (cf. ASU, p. ).
Or these explanations will rely on the kind of complicated process characterised in
the demoktesis chapter (cf. ASU, pp. -) which relies on highly elaborate
and specific mechanisms and is too remote to be relevant. Although the process
leading to demoktesis is an invisible-hand process, in the sense that the resulting
state is an emergent outcome that arises without having been intended by any-
one, the process is not stable due to its high specificity and does not proceed on
the basis of mundane behaviour on the part of individual agents responding to
ordinary incentives.

All of this ensures that, unless highly specific conditions are satisfied, one
will not end up in a counterfactual scenario involving a more-than-minimal state
when evaluating what would have happened had there not been any rights vi-
olations. While there are plenty of close possible worlds in which more-than-
minimal states arise as a result of processes that involve rights being violated (the
actual world being one of them), all those worlds in which such states come into

Although more-than-minimal dominant protection agencies (that provide various services
for their clients in addition to the protection of individual rights) can emerge, the provision of
such additional services cannot be extended (without violating rights) to independents who did
not voluntarily join the agency and subscribe to these services.





existence without rights being violated are remote and all the close worlds satis-
fying this legitimising condition are ones in which there are only minimal states.
Given Nozick’s moral framework, the main threat to his account does not derive
from the possibility of ending up with a legitimate more-than-minimal state but
instead from ending up with no state at all, and it is only by appealing to con-
tentious empirical claims about network externalities that Nozick can ensure that
his preferred evaluation of the counterfactual comes out true.

us, the claim that for Nozick “[a] minimal sate, and only a minimal state,
could arise by an invisible hand process” (Schmidtz: , p. ) is a mischarac-
terisation of his position. When concerned merely with what could happen, the
minimal state is not privileged since more-than-minimal states can legitimately
arise via invisible-hand processes (as well as by visible-hand processes). After all,
this is clearly illustrated by the demoktesis chapter. Instead, as we have seen, the
key issue is not what could possibly happen, what kind of state can arise, but
rather what would have happened in the absence of rights violations. It is in
this context that the minimal state is privileged since, on Nozick’s view, the most
plausible interpretation of the counterfactual specifying what kind of state would
have arisen had no rights been violated will identify a world in which a minimal
state arises by means of an invisible-hand mechanism.

. Nozick’s project
e nature of Nozick’s project can, accordingly, be explained on the basis that
the non-ideal circumstances in which we find ourselves require us to assess what
happens in the closest possible world in which circumstances are ideal, making it
necessary that the account takes the form of a hypothetical explanation based on
an invisible-hand mechanism. is means that the suggestion that “Nozick could
have presented his solution – less stylishly – without mentioning invisible hands,
potential explanations, or hypothetical processes” (Wolff: , p. ) turns
out to be mistaken. Rather than being inessential features of the solution, these
elements are indispensable to a rectificationist justification. Moreover, we can see
that there is no incongruity between parts  and  of Anarchy, State, and Utopia,
but that they cohere nicely and constitute a unified and systematic project.

is account has the further advantage that it also explains why the transition
from an ultraminimal state to a minimal state is unproblematic, despite the fact
that this transition differs in nature from the other steps of the process, given that
it requires that a compensation scheme be put in place, the setting up of which
requires that the agents of the ultraminimal state are morally motivated. What

Moreover, the aims and intentions of these agents might seem too close to the explanandum,
namely the existence of a state, for this step to be straightforwardly classified as resulting from an
invisible-hand mechanism (cf. Gaus: , p. ). Nozick addresses this concern by noting
that the explanation “does not specify people’s objective as that of establishing a state. Instead,
persons view themselves as providing particular other persons with compensation for particular





is doing the work in this step of the argument is not an appeal to economic incen-
tives and empirical claims about how people behave, but instead a claim about
what is morally required. As Nozick notes, “the transition from an ultraminimal
state to a minimal state morally must occur. . . .e operators of the ultramin-
imal state are morally obligated to produce the minimal state” (ASU, p. ).
is turns out to be unproblematic on the grounds that a failure to compensate
would result in the violation of individual rights and would, accordingly, contra-
dict the counterfactual supposition that no rights violations (on the part of the
institutions) take place.

Nozick’s justification in this way relies on the interaction between two fea-
tures, namely (i) moral constraints and (ii) empirical mechanisms, that jointly
determine how the counterfactual is to be evaluated, i.e. what the worlds that are
closest to the actual world that do not involve any rights violations are like. ese
two features are responsible for the two stages in the emergence of the minimal
state. Empirical mechanisms underlying the invisible-hand process lead to the
prohibition of independents and thereby to an ultraminimal state. e moral
constraints in the form of the no-rights-violation condition, in turn, lead to the
compensation of independents and thereby to a minimal state.

In addition, it becomes clear that the condition of there not being any rights
violations should be understood as there not being any uncompensated rights vi-
olations. Accordingly, it turns out that the fact that prohibiting independents
requires compensating them for the resulting disadvantage is unproblematic. In
this way, we can see that the objection that Nozick’s favoured invisible-hand pro-
cess itself involves rights violations and as such cannot generate a legitimate state
does not succeed.

is objection takes the form of a dilemma insofar as it is held that either (i)
the prohibition of independents is legitimate in which case no compensation is
required, or that (ii) this kind of prohibition is illegitimate in which case com-
pensation is due (cf. Holmes: , p. ; also cf. Wolff: , p. ). In the
former case, we do not end up with a minimal state but are instead stuck with the
ultraminimal state. In the latter case, we do get to the minimal state yet only via
a process that involves rights violations, which ensures that the resulting minimal
state is illegitimate.

In response, we can note that the second horn of the dilemma turns out to be
unproblematic once it is recognised that a state is legitimate if there are no unrecti-
fied injustices. For a state to be justified, it does not need to have an unblemished
history but only needs to be such that all its blemishes have been removed, inso-
far as injustices have been rectified and compensation has been provided to those

prohibitions they have imposed upon them. e explanation remains an invisible-hand one”
(ASU, p. ). In other words, the transition is the result of a series of local adjustments, each of
which can be understood in non-political terms.

According to Nozick, this is a false dilemma, cf. ASU, pp. -. is type of objection has
also recently been criticised by Hyams: .





who have been prohibited from engaging in risky activities. Accordingly, Noz-
ick can either hold that this dilemma is a false dilemma, insofar as compensation
can justify boundary-crossings, making it the case that there is no injustice even
though compensation is required since the provision of compensation is precisely
what makes it the case that the boundary-crossing is justified, or he can accept
that the boundary-crossing is not justified and accept that there is an injustice but
then hold that this injustice is addressed if the independents are compensated for
the resulting disadvantage, since compensation ensures that the resulting situa-
tion is legitimate despite having a blemished history.

e three questions we started out with can thus all be answered by the coun-
terfactual interpretation that understands Nozick as being concerned not with
a mere possibility claim about what could have happened but a counterfactual
claim about what would have happened, in particular with what type of institu-
tional structures would have arisen if no rights violations had been perpetrated
on the part of these institutions:

. How can a hypothetical account justify anything (given Nozick’s emphasis
on historical processes in establishing legitimacy in general)?

– A hypothetical account can justify insofar as it is a counterfactual account
concerned with what would have happened had there been no rights vio-
lations, thereby specifying what kind of situation would amount to a rec-
tification of the past injustices that have actually occurred.

. Why does Nozick provide an invisible-hand explanation (rather than, for
instance, a consent-based explanation)?

– Invisible-hand explanations ensure closeness to the actual world, thereby
making them process-defective explanations that determine how the rele-
vant counterfactuals are to be evaluated, whereas consent-based explana-
tions only characterise remote possibilities.

. In what way is the minimal state privileged (when other states could also
have come about in a legitimate manner)?

– e minimal state is privileged in terms of its closeness to the actual
world, since any scenario that satisfies the condition that no rights viola-
tions occur and that involves a redistributionist state (whether one resulting
from a social contract or a demoktesis-style process) will be much more re-
mote than one involving a minimal state.

It is worth noting that this does not mean that Nozick’s justification is a success.
After all, there are numerous problems relating to particular steps in the invisible-
hand account. ese problems are both normative in nature, in particular when





it comes to his appeal to procedural rights and the application of the compensa-
tion principle in relation to the prohibition of risky activities, as well as empirical
in nature, in particular his invocation of network externalities in explaining why
a dominant protective agency would arise. In addition, the notion of rectifica-
tion is riddled with problems and difficulties (cf. ASU, p.  and Davis: ).
Nozick’s brief remarks concerning rectification are completely underdeveloped
and there are many difficult questions that need to be addressed if a rectifica-
tionist justification of the state is to stand on a firm footing. Yet, what has been
shown is that the project that Nozick is engaged in is intelligible and that it in
fact constitutes an interesting alternative to the well-known traditional methods
of justifying political institutions, such as hypothetical consent accounts. Nozick
is neither offering a purely historical nor a teleological justification but instead a
counterfactual or rectificationist justification.

 e general framework
We have identified an account according to which a state can be justified in non-
ideal circumstances on the basis of counterfactual facts. It is possible for such facts
to play a justificatory role because it is not the state’s actual history that matters
in non-ideal circumstances. What matters instead is the counterfactual history
that would have unfolded and the kind of state that would have emerged had cir-
cumstances been ideal. Rectificationist principles allow us to deal with non-ideal
circumstances and in this way supplement historical principles of justification
that only apply in ideal circumstances.

. Supplementing historical accounts
A complete (non-teleological) theory of justification needs to do two things:

. It needs to provide an account as to how institutions are justified in ideal
circumstances.

is function is performed by historical principles of justification.

Some problems, such as the regressive character of procedural rights (cf. Paul: , p.
), threaten to undermine Nozick’s account altogether, whereas others merely restrict the range
of cases in which the account is applicable and in which (minimal) states can accordingly be
justified, for instance the problem that it is not possible to compensate a thoroughly committed
anarchist for being prohibited from enforcing his own rights.

ese principles are the analogues of the principles of acquisition and transfer. For Nozick
they are concerned with . consent, and . the prerogative to enforce compliance with certain
rules and to prevent people from engaging in certain types of risky behaviour (given that they are
compensated for the resulting disadvantage). at is, one can be forced to comply with rules and
give up self-enforcement either if . one has consented to being forced (i.e. one is a member of
a protective association), or if . one’s non-compliance would constitute a certain type of risky





. It needs to provide an account as to how institutions are justified in non-
ideal circumstances.

is function is performed by rectificationist principles of justification.

A complete theory consists of both historical and counterfactual principles, cov-
ering ideal and non-ideal circumstances respectively. is implies that the charac-
terisation of legitimacy will be disjunctive: institutional structures are justified iff
they either (i) did arise in a certain way, or (ii) would have arisen had conditions
been suitably ideal.

ese two types of principles are not on an equal footing. In particular, coun-
terfactual principles are dependent on historical principles and are unable to gen-
erate content by themselves. is is because what should happen in non-ideal
circumstances is understood in terms of what would have happened in ideal cir-
cumstances. e counterfactual justification of a set of institutions is based on
these institutions coinciding with those that would result from a historical pro-
cess under ideal circumstances, which implies that the rectificationist project of
explaining legitimacy in non-ideal circumstances in terms of legitimacy in ideal
circumstances presupposes an account of the latter. Counterfactual principles,
accordingly, are not independent but instead implicate historical principles.

is means that counterfactual principles do not constitute a complete theory
by themselves. Rather than replacing historical principles, they supplement them.
ey do this by showing how we are to make sense of justification in non-ideal
circumstances in which states have blemished histories in terms of institutions
coinciding with those to be found in counterfactual scenarios in which the his-
torical principles are satisfied. ey are thus not a substitute but a supplement
that needs to be included in a complete theory.

. Incomplete theories
Historical theories of justification will be incomplete without principles of recti-
fication. A purely historical account that only specifies the mechanisms by means
of which a legitimate state can come into existence, such as consent theory, tells
us which institutional structures are justified (namely those that have received the
appropriate form of consent) and which ones fail to be justified (namely those not
resting on consent). Yet, by itself, it is an incomplete theory (in the same way that
an entitlement theory consisting only of principles of acquisition and transfer is
an incomplete theory) that does not provide adequate guidance in non-ideal cir-
cumstances where the historical principles have not been complied with. It only
determines that there is injustice but does not tell us how it is to be addressed, in
particular how the past wrongs are to be rectified. It thereby ignores that there

behaviour that can be prohibited, given that one is compensated for resulting disadvantages (i.e.
one is an independent employing risky procedures).





are injustices that call for rectification, i.e. that there are particular steps that are
required to address the particular injustices that obtain.

Non-ideal circumstances do not give rise to a blanket prescription to replace
extant unjust institutions by institutions that conform to the historical principles.
Simply instituting a political system that is considered to be justified according
to the historical principles is not the appropriate response, since this does not ad-
dress the past injustices that are in need of rectification. Insisting in the context
of non-ideal circumstances that justification can only be based on actual consent
amounts to ignoring the need for rectification. It is like insisting that all trans-
fers of holdings have to be voluntary even when some holdings are illegitimate.
What is required when a thief has illegitimately acquired certain goods is that the
stolen goods be returned to their rightful owners. is transfer obviously does
not have to be voluntary and the thief can instead be forced to return the goods.
Voluntary transfers preserve justice and ensure that no new injustices are intro-
duced. Yet, voluntary transfers are no longer what is called for when faced with
unjust holdings. Similarly, while consent justifies political institutions in ideal
circumstances, actual consent is not what is needed when institutions are unjust.
Instead, what is required in each case is that the extant injustices be rectified.

Rectifying past injustices might even be required for the historical mecha-
nisms of justification to be applicable. is is because a tainted past can under-
mine the normative force of consent. In particular, consent is only binding and
only gives rise to justified institutions if the choice-situation is suitably untainted.
is means that it can be necessary in non-ideal circumstances to address past in-
justices first before a consent-based justification can become applicable.

is problem can be illustrated by a situation in which an unjust state is in ex-
istence, but in which the citizens are given the opportunity to form a new state by
means of a social contract based on unanimous consent. For instance, a dictator
could allow the people to create a new state, where failure to reach agreement will
mean reverting to the status quo, i.e. to the dictatorship. Since the status quo
point of the bargaining problem is the unjust state, the incentives for reaching
agreement are substantially different from those that would be faced if agreement
were sought in the context of a justified status quo point. e problematic nature
of this bargaining situation impugns the resulting social contract. As a result, it
is far from clear whether unanimous consent in such a situation would (fully)
justify the resulting set of institutions.

Not only is it unlikely that there will ever be unanimous consent, it is also
not clear that such consent would classify as genuine consent, given that past
injustices taint the choice situation. Consent theory thus only constitutes a self-
standing theory in ideal circumstances. A complete theory, however, must also
tell us how one is to deal with non-ideal circumstances, how past injustices are to
be rectified and how one is to get to a situation in which the historical principles
are applicable.





Dealing with non-ideal circumstances is precisely what is achieved by recti-
ficationist principles. ey determine what is to be done in non-ideal circum-
stances, i.e. how one is to deal with the injustices that are to be found at the
level of institutions. ey do this by showing which institutional structures are
such that bringing them into existence would amount to a rectification of past
wrongs. In this way, they show how institutions can be legitimate, despite failing
to conform to the historical principles, insofar as they stand in the relevant cor-
respondence to the institutions that would have emerged in ideal circumstances.
Accordingly, one needs to supplement historical principles by principles of rectifi-
cation to arrive at a complete theory that is applicable in both ideal and non-ideal
circumstances.

. Degrees of justification
When it comes to providing guidance as to how to get from institutions that
lack justification to ones that are justified, it is important to have a comparative
notion of justification that admits of degrees. Recognising degrees of justifica-
tion enables a theory to provide guidance as to how a non-ideal situation is to
be improved bit by bit, allowing one to approximate a state of affairs in which
institutions are fully justified. is is particularly relevant when it comes to mak-
ing improvements where the ideal cannot be reached (either in principle or in
practice) but can only be approximated.

e rectificationist account naturally generates a comparative notion of jus-
tification, insofar as rectifying particular injustices amounts to partial rectifica-
tion which corresponds to the institutions in question being partially justified,
whereas rectifying all injustices amounts to the institutions being fully justified.
In non-ideal circumstances, justification is understood in terms of a coincidence
of actual institutions with those in the relevant counterfactual scenario. Whilst
coincidence with a scenario in which no rights violations occur and in which the
historical principles are perfectly complied with amounts to full justification, co-
incidence with a scenario in which only certain rights violations fail to occur and
in which the historical principles are only imperfectly complied with can be con-
strued as partial justification. In this way, comparative facts regarding the extent
to which the counterfactual scenario is idealised generate an ordering of institu-
tional structures. Institutional structures can accordingly be more or less justified,
depending on the extent of unrectified rights violations that they involve.

In determining the extent of rights violations, one can distinguish different
ways in which rights can be violated and attach different weights to different
violations (for instance, one might like to discount or set aside what omson
calls mere infringements of rights (cf. omson: , p. )), such that the

Certain understandings of justification will require one to think in terms of degrees of ille-
gitimacy since only illegitimacy will admit of a scalar construal.





extent becomes a weighted function of certain types of violations. Weightings
allow us to construct not just a quantitative measure of the deviation from the
ideal case that is based merely on the number of rights violations, but also a
qualitative measure that considers the significance of the deviations.

e degree of rectification is then determined by the proportion of (weighted)
injustices that are rectified. A certain set of injustices are rectified if the actual in-
stitutions coincide with those in the closest counterfactual scenario that is based
on the local adjustments amounting to eradicating these injustices (without in-
troducing any new ones). We can thus order counterfactual scenarios in terms
of the range of local adjustments that generate them. With which counterfac-
tual scenario the actual institutions coincide determines comparative facts about
the extent to which injustices are rectified. Past injustices are fully rectified if the
actual institutions correspond to those in the counterfactual scenario in which
no rights violations occur. By contrast, if no counterfactual scenario based on
supposing that certain rights violations had not occurred contains the institu-
tions to be found in the actual world, then no injustices are rectified, i.e. the
only institutionally-coinciding counterfactual scenario is that in which none of
the actual injustices failed to occur, i.e. the actual world.

How many (weighted) rights violations are to be found in the actual history
determines the degree of injustice. Together, the degree of rectification and
the degree of injustice determine the degree of justification. is corresponds
to the degree of injustice of the relevant institutionally-coinciding counterfactual
scenario. We can thus order institutional structures to be found in various coun-
terfactual scenarios based on the extent to which these scenarios deviate from ideal
circumstances. e closer they are to the ideal case, the smaller the (weighted)
number of unrectified rights violations and hence the more justified the institu-
tions are. Institutional structures are maximally justified if they correspond to
those found in the counterfactual scenario that involves the minimal violation of
rights. at is, they are fully justified if the institutional structures to be found
in the actual world completely coincide with those of the ideal counterfactual
scenario, which can happen either if there are no past injustices and hence no
need for rectification, i.e. in ideal circumstances this counterfactual scenario is
the actual scenario, or if there are injustices but they are fully rectified.

Since the requirement not to violate rights is distinct from the duty to rectify past rights-
violations, one does not end up with a utilitarianism of rights, i.e. what is at issue is not bringing
about fewer violations of side-constraints but rectifying past injustices to a greater extent. More-
over, weightings can be applied even if one considers rights to be side-constraints, given that the
importance or urgency of rectification need not derive from the status of the right that has been
violated.

Comparisons across different states require the scales to be normalised.





. Moral principles and empirical mechanisms
Which institutions are justified on the basis of counterfactual facts in a particular
non-ideal context depends on two factors:

. e moral framework specifying the historical principles of justification as
well as the principles of rectification.

. e descriptive account of the empirical mechanisms that explain how the
behaviour and interactions of individuals lead to the formation of institu-
tional structures.

A rectificationist justification is concerned with evaluating what structures would
be generated by these mechanisms in the context of the counterfactual scenario
in which the past injustices that occurred in the actual world and that need to
be rectified do not take place but where instead institutions arise in conformity
with the historical principles of justification. Since the resulting structures would
arise in compliance with the constraints and requirements specified by the nor-
mative framework, they would be justified in those counterfactual situations and
accordingly constitute the ideal case to which the non-ideal actual institutions
need to be made to conform. Moral principles and empirical mechanisms jointly
determine what the relevant ideal counterfactual scenario looks like and how the
non-ideal actual scenario is to be made to coincide with it.

Rights, compensation principles and rectification principles constitute the
moral framework. is determines, on the one hand, which actions, if any,
leading to the situation in question generate (uncompensated) injustices that need
to be rectified. On the other, it determines the constraints that institutional struc-
tures need to satisfy in order for them to be justified in virtue of their historical
genesis, and thereby fixes the conditions that counterfactual processes must satisfy
in order to generate legitimate outcomes that can be candidates for determining
what needs to be done in order for past injustices to be rectified.

In addition to depending on one’s understanding of morality, this type of jus-
tification also involves a dependence on the empirical mechanisms that generate
the relevant institutions. ese mechanisms determine how the counterfactual is
to be evaluated. In particular, they determine the closeness facts and thereby de-
termine which of the counterfactual processes satisfying the moral conditions are

e compensation principle is to be distinguished from the principle of rectification. (Davis:
, p. , for instance, conflates these principles.) e former is concerned with a special
range of cases in which a boundary crossing can be justified by compensating the person for the
disadvantages that result from prohibiting him or her from performing certain risky activities,
whereas the latter is concerned with what needs to be done to right past wrongs, whereby this rec-
tification in no way makes it the case that the boundary crossings are justified. e compensation
principle plays a role within the ideal counterfactual history, whereas the principles of rectification
connect the counterfactual history to the actual history.





the ones the outcomes of which are to be brought about. Whilst all counterfac-
tual processes satisfying the moral conditions are on a par as far as the normative
framework is concerned, the descriptive part of the theory differentiates amongst
these candidates in terms of their closeness to the actual world.

As a result, one ends up with an interesting dependence on positive social
science, insofar as one needs to appeal to empirical mechanisms to determine
which set of institutions would have arisen within the moral constraints. Since
it is necessary to specify both moral constraints and empirical mechanisms in
order to evaluate this counterfactual, the normative project of justifying the state
becomes intertwined with the empirical project of explaining the state. is is
because justification becomes a function of explanation in ideal circumstances.
e rectificationist principles connect the explanation as to how institutions arise
in ideal circumstances with the account as to which institutions are justified in
the actual world.

is implies that one’s views about issues such as network externalities and
public goods will have a direct impact on the nature of the institutions that will
be justified. For instance, different sets of institutions will be justified, whilst
holding Nozick’s moral framework fixed, depending on whether one accepts the
empirical claim that a dominant agency would arise, which is based on Nozick’s
understanding of the network externalities involved in the provision of protection
services. If the claim about network externalities is accepted, then the counter-
factual will take us to a situation in which a minimal state arises. Yet, if this claim
is rejected, then the counterfactual will take us to an anarchic situation in which
a plurality of different protective agencies compete, without any of them being
dominant and without any of them having a (de facto) monopoly. is means
that Nozick’s commitment to individual rights could equally lead one to anar-
chism as to the minimal state, if one were to adopt a different view about the
empirical question as to how protective agencies operate and interact.

In the same way that one can vary the account of the empirical mechanisms
to end up with different institutional structures being justified, one can also vary
the account of morality. is method of justification can, accordingly, be gener-
alised beyond Nozick’s framework by modifying the background understanding
of rights. A modification of the understanding of rights that is operative will af-
fect the nature of the political institutions that can be justified in this manner,
given that the counterfactual scenario picked out by the rectificationist principle
is dependent on what moral constraints are in place.

For instance, if an alternative moral framework that includes positive rights
were to be adopted, then this could necessitate a transition from a minimal state
to a more-than-minimal state, in the same way that the transition from an ultra-
minimal state to a minimal state is required due to the compensation principle
within the context of Nozick’s theory. In particular, if a minimal state were to
violate the positive rights of its citizens – for instance if it should fail to provide





them with the level of welfare/resources to which they have a rightful claim –
then this would constitute a wrong that would have to be rectified. e way in
which it would have to be rectified (at the institutional level) would involve bring-
ing into existence the institutions that are to be found in ideal circumstances in
which no rights are being violated by the state. Since these counterfactual circum-
stances involve more-than-minimal states that ensure that the positive rights of
their subjects are fulfilled, it would follow that the rights-violating minimal state
would have to be transformed into this type of more-than-minimal state in order
for the injustice resulting from the violation of positive rights to be rectified.

e fact that the rectificationist account generates a comparative notion of
justification enables it to deal with cases in which rights fail to be compossible,
as happens in the case of positive rights that are not co-satisfiable. ere is a
concern that if the compossibility condition is not satisfied, then one ends up
with all no-rights-violations counterfactuals being vacuously true. If rights are
not compossible, then rights violations are unavoidable, which means that there
is no ideal scenario in which the moral constraints are fully complied with. Ac-
cordingly, the no-rights-violations antecedent will be impossible, thereby ensur-
ing that any counterfactual with this antecedent will be vacuously true and that
any set of institutions is, accordingly, trivially justified.

In order to avoid this problem, one has to require the non-vacuous truth of
the relevant counterfactual. Since there will be no non-vacuously true no-rights-
violations counterfactual, no institutional structures will be fully justified. But
this does not imply that all institutions will be equally unjustified. Instead, one
can make various comparative claims. In particular, one can evaluate what insti-
tutions would have arisen in the situation in which the extent of rights violations
is minimised. Rather than evaluating what would have happened had no rights
been violated, one evaluates what would have happened had rights been violated

In the case of positive rights, the distinction between rectification at the level of institutional
structures and the level of property distributions that was drawn above is particularly clear, and it
would seem that, in addition to transforming the state into a more-than-minimal state, a rectifi-
cation of property holdings would have to take place, which presumably would require the state
to make up for arrears.

Some consider compossibility to be a necessary requirement on a system of rights, especially
those defending a choice theory of rights (cf. Steiner: ). An interest theory of rights, by
contrast, is likely to lead to non-compossibility (cf. Waldron: , p. ).

e requirement that the no-rights-violation condition of the counterfactual be satisfied not
by supposing that the relevant rights had simply been alienated, waived or forfeited is particularly
important in this context, since this condition could otherwise be satisfied even when dealing
with non-compossible rights. at is, a rights violation can be avoided in two ways: . by means
of the perpetrator acting differently, or . by means of the victim having different rights. e
counterfactual relevant for rectification identifies scenarios in which the rights-violating action is
not performed or does not succeed, i.e. the rights are held fixed in evaluating the counterfactual,
rather than a scenario in which the action is performed but does not classify as a rights violation.
In short, the condition of there not being rights violations is to be satisfied by getting rid of
violations rather than by getting rid of rights.





to the minimal extent possible. is counterfactual then determines which in-
stitutional structures are maximally justified and hence what needs to be done to
rectify all rectifiable injustices.

. Hypothetical justifications
Rectification principles involve counterfactuals. is means that hypothetical
facts have to be brought in to justify political institutions (except in ideal circum-
stances in which there are no injustices that need to be rectified and in which
the justification is purely historical). Whilst being hypothetical in nature, these
principles differ radically from traditional hypothetical accounts for justifying
the state. In particular, traditional accounts are not understood as supplement-
ing historical principles in order to address non-ideal circumstances, but are in-
stead taken to constitute complete theories that are meant to replace historical
accounts. Such hypothetical principles are thus construed as independent prin-
ciples that apply unrestrictedly, and not as restricted principles that are parasitic
on certain logically prior principles that they are meant to supplement.

.  
e rectificationist type of justification is partly hypothetical in nature. However,
it is not vulnerable to the objections that are usually raised against hypothetical
justifications. Any historical justification, such as a consent-based justification,
needs to be actual – “hypothetical contracts do not supply an independent ar-
gument for the fairness of enforcing their terms. A hypothetical contract is not
simply a pale form of an actual contract; it is no contract at all” (Dworkin: ,
pp. -). e fact that hypothetical contracts lack normative force in the
actual world implies that traditional hypothetical consent models are at risk of
collapsing into teleological models. Since hypothetical contracts are not actually
binding, they can, at best, indicate that a certain state of affairs is rational or de-
sirable. Hypothetical explanations will then lack justificatory force in their own
right and will only be able to play a role insofar as they point to teleological jus-
tifications (cf. Schmidtz: ). In this way, hypothetical accounts that, on the
face of it, seemed to be forms of what Simmons calls transactional justifications
collapse into generic justifications (cf. Simmons: , p. ). e appeal to
hypothetical scenarios then becomes merely a heuristic device. Since idealised

Additionally, any plausible theory that allows for there to be conflicts of rights should identify
a procedure or mechanism for resolving such conflicts. Accordingly, one should not assess the
situation in which no rights are violated, but rather the situation in which there are no unresolved
rights violations.

Cf. “What we ‘could agree to’ has prescriptive force for the Hobbesians, not because make-
believe promises in hypothetical worlds have any binding force but because this sort of agreement
is a device that (merely) reveals the way in which the agreed-upon outcome is rational for all of
us” (Hampton: , p. ; also cf. p. ).





agents would consent to those principles or institutions that are independently
justified, entertaining hypothetical situations can help us to identify what reasons
there are and what institutions are justified, without providing any independent
support.,

Unlike traditional hypothetical accounts, the appeal to hypothetical scenarios
that forms part of a rectificationist justification is not a mere heuristic device that
helps us to identify which institutions have the relevant features that are required
for them to be teleologically justified. Instead, the principles of justification them-
selves are specified counterfactually, i.e. these principles have counterfactual con-
tent. In order to determine what they require, one needs to determine what
happens, in particular what institutional structures emerge, in the hypothetical
circumstances in which agents do not violate the moral requirements specified by
the historical principles. What type of institutional structure needs to be brought
about is thus a function of counterfactual facts. In this way, counterfactual facts
have justificatory force. ey determine which institutions are justified and what
is required if actual injustices are to be rectified.

. 
Relatedly, the notion of ‘ideal’ circumstances differs from that which features
in standard hypothetical accounts. Since the rectificationist account is not con-
cerned with considering what idealised agents would choose or consent to in order
to identify a privileged set of institutions, the idealisation does not pertain to the
nature of the agents and the conditions in which they choose principles or create
institutions. ere is no need to idealise away their biases and imperfect informa-
tion, nor to suppose that they are fully rational or ‘reasonable’. Instead, what is
being idealised is the history that generates certain institutions, given that one is
concerned with what would have happened had there not been any injustice. e
idealisation, in this way, concerns the behaviour of the agents (in particular, the
behaviour of those acting on the part of the institutions, i.e. agents of the state).
eir behaviour is idealised insofar as one supposes that they do not violate the
normative requirements that bind them.

Given that it would seem that in order to determine whether idealised agents would con-
sent to certain principles one would already have to know whether these principles are justified,
hypothetical accounts would appear to presuppose the very thing that they are meant to establish.

An alternative understanding of hypothetical consent is based on a constructivist approach,
according to which certain principles turn out to be justified precisely because they would be
selected in the idealised circumstances. Appealing to hypothetical situations in that case becomes
a matter of determining what the correct principles are. is type of approach, however, can (at
best) only justify principles, but it cannot underwrite the authority of the state (cf. Stark: ).

To idealise the behaviour of the agents need not imply supposing that they are virtuous.
All that is required of the relevant ideal scenario is that no rights violations occur, which need
not imply that no rights violations are attempted. What exactly is required to implement the
counterfactual supposition that no rights violations occur depends on how rights violations are
construed, in particular on how much of the causal chain they implicate, i.e. on whether the





Given that rectification principles supplement rather than replace historical
principles, idealisation is only required if the actual history diverges from the his-
torical principles. By contrast, facts about the actual history drop out entirely
in the case of hypothetical consent accounts. Such accounts do not assign any
significance to historical principles – the fact that people actually consented or
failed to consent is of no significance. What matters is not actual consent but
idealised consent, such that if idealised agents would not consent to a certain in-
stitutional set-up, then those institutions will not be justified even if they have
been generated on the basis of actual consent. Only if people actually happen to
be ideal in the relevant way will their consent suffice for justification, and even in
that case what is doing the work is not the fact that they consented but the fact
that they are ideal.

. -
e fact that the rectificationist account is not a traditional hypothetical account
concerned with what suitably idealised actors would choose or agree to implies
that what is justified is not a fixed set of institutional structures that are meant to
be applicable across the board. Rather than being concerned with the intrinsic
suitability of certain institutions, what is at issue is the question as to which insti-
tutions are justified in a particular context. Evaluating the counterfactual requires
one to take into consideration the closeness of various hypothetical scenarios to
the actual world. e relevant ideal counterfactual scenario is thus a function
of the particular historical circumstances. If the actual histories differ, then the
ideal counterfactual histories can diverge, which, in turn, makes it possible for
different institutions to be justified. What classifies as ideal is, accordingly, not
constant and fixed. Which institutional structures are justified can thus vary from
context to context (though, if Nozick is right, there will not be much variation
in practice, since the relevant hypothetical histories will in most cases converge
on the minimal state). It is worth noting that this context-variation is not to be
explained in terms of the differential suitability of various institutions to present
circumstances, but in terms of different societies having different histories.

e kind of reasoning that is traditionally invoked in hypothetical consent
arguments does not, however, have to be discarded altogether. Instead, it can
play a role in determining what reasonably rational people would have consented
to, and hence can help us to determine what would have been likely to emerge
in sufficiently ideal circumstances. In other words, this kind of reasoning can
inform our understanding of the ways in which the empirical mechanisms would
operate in the ideal counterfactual scenario. e advantage of the rectificationist
approach is that it does not require excessive idealisation of the agents. Nor is
there a need to apply a veil of ignorance, which would bring with it the risk

rights violation is only constituted by the harmful effect, or also by the action that produced it,
or even by the agent’s intention.





of making the deliberative position too attenuated to generate any substantive
content. Instead, one only needs to make the empirical claim that people on the
whole respond in reasonable ways to the incentives that they face (whereby these
incentives, as well as what classifies as reasonable, can be culturally determined
and can vary from context to context).

. Evaluating counterfactuals
In order to determine which institutional structures are justified in a certain con-
text, one needs to evaluate a complicated counterfactual about what would have
happened had the relevant historical principles of justification not been violated.
Evaluating this kind of counterfactual brings with it a number of difficulties that
might be thought to cast doubt on the adequacy of rectificationist justifications.

e first concern is that a rectificationist account is hopeless due to epistemic
problems, insofar as the evaluation of such counterfactuals cannot be settled with
any degree of determinacy. If it cannot be determined what the rectificationist
principle requires in a given situation, then any such account would fail to be
applicable and would not yield substantive insights.

In response we can note that, even though problems arise when it comes to
evaluating the counterfactuals relevant for rectification, these difficulties are not
especially significant in the case of institutional structures (in fact, they are no-
tably less prominent than in the case of property distributions). In particular, the
invisible-hand explanation ensures that the resulting outcome is stable, in that it
will arise from a large range of initial starting-points. Accordingly, a significant
amount of convergence can be expected when concerned with the nature of the
institutional structures that will arise in close-by worlds in which there are no
(uncompensated) rights violations perpetrated on the part of these institutions,
thereby making the evaluation of the relevant counterfactuals relatively straight-
forward. By contrast, no such convergence can be expected in the case of property
distributions, which means that the rectification of violations of property rights
faces more serious epistemic obstacles.,

Property distributions also result from invisible-hand mechanisms, yet the type of stable
features that they involve and in terms of which there is convergence are macro-features, such as
those studied by economists, e.g. efficiency. e particular micro-realisations, i.e. who gets what,
are not stable, however. Additionally, the rectification of violations of property rights is rendered
especially problematic by the fact that property can be transformed, destroyed, improved, and
damaged, which makes room for situations in which it is very difficult or even outright impossible
to return holdings in the relevant condition to their rightful owners.

e sharp separation of rectification regarding property and rectification regarding institu-
tional structures is an oversimplification due to the fact that the territoriality of states implies an
inseparable connection with property. As a result, even though there is convergence in terms
of institutional structures, there need not be any convergence when it comes to the territories
that are governed by the institutional structures in question. ere are, however, two mitigating
considerations. First, there is likely to be more convergence in the case of territory than in the





Moreover, the comparative conception that recognises degrees of rectification
helps us to address epistemic concerns. For practical purposes we do not need
a precise evaluation of the counterfactual. All that is required is identifying the
rough shape of justified institutions. is limited knowledge allows us to move
in the right direction. Even if we do not have a fully determinate characterisation
of which institutions are (fully) justified, we can know that certain institutional
structures are not justified and that changing them in various ways will lead to
a more justified set of institutions. Accordingly, despite only having imperfect
information that prevents us from perfectly realising justified institutions, we can
nonetheless improve things by approximating the fully justified state of affairs.
e applicability of the rectificationist account thus does not impose excessively
onerous epistemic requirements.

For instance, in Nozick’s theory, any reduction in the size of more-than-
minimal states will amount to a greater rectification of past injustices and hence
lead to a situation that enjoys a higher degree of justification. By getting closer to
a minimal state, one will get closer to the institutions to be found in the relevant
ideal counterfactual scenario. is holds true even if there is some uncertainty as
to whether the relevant ideal scenario might contain not a minimal state but rather
no state at all or only an ultraminimal state. Settling this issue is only required
when it comes to completely rectifying past injustices, not when approximating
the institutions that are fully justified.

A second concern is that the counterfactual that tries to identify the insti-
tutional structures in the closest world in which no rights violations take place
runs into difficulties due to non-identity problems. is is because the identity
of the people who actually exist may be dependent on the rights violations that
took place, such that different people would have existed had these rights viola-
tions not occurred. Insofar as the ideal situation contains different people from
the non-ideal actual situation, it would not seem to be possible to make sense of
the idea that existing people have claims to rectification that can be addressed by
bringing the latter situation into conformity with the former.

In order to address non-identity problems, one needs to complicate the an-
tecedent of the counterfactual in such a way that identities are held fixed. is
follows from the general principle that one needs to distinguish rights violations
from the side-effects to which they give rise, i.e. distinguish facts that involve
rights violations from facts that merely depend on rights violations. Since recti-
fication only requires one to address the former, the relevant counterfactual will
hold fixed mere side-effects. Although it is often said that rectification amounts

case of movable material goods, due to the limited transferability of territory as well as due to the
existence of various geographical focal points that naturally tend to become territorial boundaries.
Second, the wide-spread convergence at the institutional level ensures that how geographical space
is carved up into different territories is not of all that much significance, at least when we are con-
cerned with the claims that individuals have to (not) be governed by certain types of institutional
structures.





to undoing the effects of injustice, this characterisation is too broad since there is
no need to undo side-effects of injustice that do not involve rights violations but
are only contingently causally connected to rights violations. Applied to the case
at hand, this means that, rather than considering the closest scenario in which no
rights violations take place, one has to evaluate the closest possible world in which
the same people exist and in which there are no rights violations. Put differently,
one has to require that rectification proceeds on the basis of an identity-preserving
counterfactual.

For instance, if x violates y’s rights, whereby one of the side-effects of this
rights violation is that z rather than z exists, then the counterfactual that sim-
ply assesses what would have happened had no rights been violated will select a
world in which z exists. By contrast, the ideal same-people counterfactual will
select a world in which there is no rights violation and the ‘side-effect’ that z
rather than z exists is brought about in some other way (that does not involve
any rights violations). As long as the identity of z (i.e. whether z or z exists)
is not essentially implicated in the wrong-doing but is only contingently causally
connected to the rights violation, one can separate out the injustice from the ef-
fects that the injustice has on z’s identity. If the injustice that needs to be rectified
can be separated out from contingently causally connected processes that have an
effect on identities, then one can rectify the injustice whilst holding the latter
processes fixed. In this way, we can ‘localise’ the effect of the rectification of the
injustice and then determine the overall effect that results from this rectification
together with identity-affecting facts that are being held fixed. For instance, if
the rights violation occurs at t, and if the identity-affecting action occurs at t,
then one can evaluate would have happened at t had no rights been violated as
well as what would have happened at t given the ideal situation at t together
with the identity-affecting action at t. e combined effect of the localised recti-
fication together with the identity-affecting process determines the relevant ideal
counterfactual situation with which the actual world is to be made to coincide.

ere might be some injustices that are not rectifiable due to non-identity
problems, i.e. cases where the identity-affecting fact is not merely a side-effect
but involves a rights violation. e antecedent of the ideal same-people coun-
terfactual will then not be satisfiable, thereby making it the case that any such
counterfactual will be vacuously true. Yet, even if there should be such cases,
one can still use the proposed account to determine what is to be done in or-
der to rectify those injustices that are rectifiable, i.e. those injustices that have
corresponding non-vacuously true rectification counterfactuals. is means that
one should restrict the antecedent of the counterfactual to those particular injus-
tices that are rectifiable. Rather than assessing what would have happened had

Since what matters is that the claims of those who do exist are met, i.e. that they are not
suffering any disadvantages as a result of past injustices, all that is required strictly speaking is that
the people who actually exist constitute a subset of the people in the counterfactual scenario.





no rights violations occurred, one assesses what would have happened had no
rectifiable rights violations occurred.

 Conclusion
A counterfactual or rectificationist justification of political institutions thus con-
stitutes an interesting (though as yet underdeveloped) alternative to traditional
methods of justifying the state that treats the justification of institutional struc-
tures as being analogous to that of property distributions, subsuming these do-
mains under a unified theory of justification. is kind of justification is ap-
plicable in the non-ideal circumstances in which we find ourselves where the ac-
tual processes that led to existing political structures are far removed from what
would be required for a purely historical justification to be applicable and where
the prospects for genuine unanimous consent are beyond being slim.

Whether the proposed account is ultimately viable depends on whether this parallelism can
be substantiated. is paper has focused on exploring this approach, identifying the kind of
theory that can be constructed and the desirable features that it has, rather than on providing a
foundational theory that undergirds this parallelism.
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